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PREFACE TO THE INTERPRETATION AND APPLICATION OF LEGISLATION 
AND THE TAX CASES SYLLABUS 

 
1 INTRODUCTION 
 
 This tutorial letter covers all the tax cases that SAICA considers important court decisions for the 

ITC tax syllabus. It contains summaries of the important principles that emerged from the 
judgements.  

 
 It is important to understand that the study of case law goes hand in hand with and is an integral 

part of the interpretation and application of legislation. Therefore, these two aspects are both dealt 
with in this tutorial letter. 

 
2 TIME FRAME 
 
 Learning unit 1 (Interpretation and Application of Legislation) should take up approximately 

30 minutes of your study time. The case law syllabus deals with the practical scenarios to the 
interpretation of the basic principles of taxation. It covers 59 prescribed cases. Study the short 
summaries of the relevant principles established in these cases included in this tutorial letter in 
conjunction with the case law summaries provided in SILKE: South African Income Tax 2018 and 
the relevant tutorial letters that you will receive during the course of your academic year.  

 
 We follow the SAICA syllabus and you will be examined on case law as follows: 
 

 

SAICA: EXAMINABLE TAXATION PRONOUNCEMENTS 
 

Please note the following with regard to important court decisions:  

Marks will only be awarded for principles from these cases when relevant to a discussion. No 

marks will be awarded for the case names. 

 
Note, however, that we may formulate a question in a test or the examination to provide for the 
allocation of a bonus mark for stating the correct name of a case. 

 
3 IMPORTANCE OF CASE LAW 
 
 As you will gather from learning unit 1 of this tutorial letter, the Income Tax Act, No. 58 of 1962 

(“the Income Tax Act”) (like all other legislation) uses words and phrases which it does not define.  
Accordingly, the judiciary has been tasked with determining their meaning. A large body of case 
law has accumulated over the years and is used as precedent to guide the judiciary, taxpayers and 
tax planners, as to the meaning of words and phrases in tax legislation. 

 
 Without an adequate knowledge of case law, you would have to guess whether an amount is 

taxable or not, unless it is a fairly obvious receipt such as an amount received as a salary. 
 
 Take care to study and remember the principles established in the prescribed cases. Then you are 

unlikely to make the fundamental errors which are often made in the areas of “gross income” and 
the “general deduction formula”, namely confusing the tests for whether 

 
• a receipt or accrual is of a revenue or capital nature, 
• an expense is of a revenue or capital nature, or 
• an expense is incurred in the production of income. 
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During our years of lecturing, we have come across many students who, for example, incorrectly 
use 

 
• the intention test to determine whether expenditure is of a revenue or capital nature, 
• the recurring test to determine whether a receipt or an accrual is of a capital nature, or 
• a combination of the two tests to determine whether an expense is incurred in the 
 production of income. 
 

Tax cases are there to guide us through the problem areas; therefore these errors cost students 
easy marks in the tests or exam. Students should not confuse these tests if they study the 
principles established in these cases. 
 
 

4 PRESENTATION OF THE CASE LAW AND HOW TO USE IT 
 

This tutorial letter has been compiled to make it easy for you to refer to the required case law for 
each future tutorial letter.  
 
Note that a few of the cases cover more than one category and we have indicated this. 
 

 
5 LECTURERS 
 

The following lecturers compiled this tutorial letter: 
 

Ms L Brits 
Ms A Heyns 

 
The tutorial letter was compiled based on prof GK Goldswain’s research.  
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Please note that 30 minutes has been allocated to the introduction and application of laws and proce-
dures. The following working method is proposed: 
 
1. Study the following definitions in section 1 of the Income Tax Act:               (5 minutes) 

 Financial year 

 Person 

 Taxpayer 

 Year of assessment 
 

2. Work through SILKE: South African Income Tax 2018 edition, chapter 1.   (15 minutes) 
 
3. Work through the notes on interpretation of legislation.    (10 minutes) 
 
INTERPRETATION OF LEGISLATION 
 

Importance of legislation and case law 
 

Statutory authority (legislation) is necessary before a tax can be imposed and it is the statute alone that 
must be consulted to establish the liability for such tax. Accounting or related principles are not normally 
of concern in determining the tax liability of any taxpayer, except in instances where the Income Tax Act 
specifically so provides.  
 

Apart from legislation, which forms the main source of tax law, case law also constitutes an authoritative 
source.  A number of provisions of the acts contain terms that are not defined in these acts (for example, 
“capital nature” in the Income Tax Act) and it is therefore necessary to refer to case law for guidance on 
the meaning of these terms. For this reason you will regularly be referred to some of the more important 
case law during the course of your studies in taxation. 
 

If a taxpayer’s objection to an assessment has been overruled by the South African Revenue Service 
(“SARS”) and the taxpayer is dissatisfied with such overruling, the taxpayer may appeal to the Tax Board 
which has limited jurisdiction, then to the Tax Court (previously known as the Special Court for Hearing 
Tax Appeals). If the Commissioner or the taxpayer is dissatisfied with the ruling of the Tax Court, the 
dissatisfied party may appeal to the Provincial Division of the High Court, or directly to the Supreme 
Court of Appeal with the leave of the President of the Tax Court (the Supreme Court of Appeal was 
previously known as the Appellate Division). 
 

The appellant’s (the dissatisfied party) name will appear first in the court case and the respondent’s 
name (the party that won in the previous court case) will appear thereafter. Tax Court cases are reported 
as ITC cases. 
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Legal precedent 
 

The hierarchical court structure in South Africa is as follows: 
 

  
 
 The system of following legal precedent means that a lower court is normally bound by the decision 

of a higher court. 
 

 The Tax Court is bound by decisions of its Provincial High Court, but need not follow the decisions of 
the High Court of another provincial division.  

 
 But having said that, the Tax Courts normally do follow the decisions of other provincial divisions. 

 
 Note, however, that decisions of the Tax Court are not binding on other courts. 

 
 In the same way, a provincial division need not follow the decisions of another provincial division. 

 
 All Provincial Divisions and the Tax Courts are bound by decisions of the Supreme Court of Appeal.  

 
 Unlike civil cases, a taxpayer, if he loses in the Tax Court may appeal to the Supreme Court of 

Appeal directly. He need not in the first instance appeal to the Provincial Division.  
 
The Constitutional Court does not feature in tax matters unless the Constitution is involved, for example, 
search and seizure procedures. Any decision by the Constitutional Court must be followed without 
question by any of the other lower courts.   
 

 Regulations, practice notes and interpretation notes 
 
Section 107 of the Income Tax Act enables the Minister of Finance to make regulations regarding certain 
matters, for example, fixing of the rate per kilometre for using private vehicles for business travelling 
et cetera.  These regulations are thus important as they have an impact on the calculation of certain 
figures to be used in calculating taxable income. 
Sections 75 to 90 of the Tax Administration Act contain an advance tax ruling (ATR) system in SARS. An 
ATR system is intended to promote clarity, consistency and certainty in respect of the interpretation and 
application of a tax act to an applicant. The ATR process is rigid and formal, and is not designed to 
provide answers to an applicant’s queries.  

VARIOUS PROVINCIAL TAX COURTS FOR HEARING TAX APPEALS

VARIOUS PROVINCIAL DIVISIONS OF THE HIGH COURT

SUPREME COURT OF APPEAL

CONSTITUTIONAL COURT
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Section 78 of the Tax Administration Act gives the Commissioner the power to issue the following types 
of rulings: 
 
• binding private rulings; and 
• binding class rulings. 

In terms of sections 82 to 85 of the Tax Administration Act a specific advance ruling only applies to a 
person if: 
 
• the provision of the Tax Act can be subjected to an advance ruling; 
• the taxpayer’s set of facts or “transaction” is the same as the details specified in the ruling; 
• the transaction falls in the effective period of the ruling; 
• any assumptions made or conditions imposed by SARS to validate the ruling have been satisfied 

or carried out; and  
• in the case of a “binding private ruling”, the person is an “applicant” identified in the ruling; or in 

the case of a “binding class ruling”, the person is a “class member” identified in the ruling. 
 
Section 84 of the Tax Administration Act also describes situations where a ruling will be void, for 
example if the proposed transaction differs from the ruling materially. Also note that section 85 clearly 
states that an advance ruling will no longer apply if there is a change in legislation or if it is withdrawn. 
 
SARS sometimes publishes practice notes and interpretation notes (note that existing practice notes will 
either be withdrawn or replaced by interpretation notes), which explain the interpretation of certain 
provisions of the various acts, for example the normal tax implications of interest paid on money 
borrowed (Practice Note 31). Some of these practice notes and interpretation notes do not have the 
force of law as they represent SARS’ interpretation of these provisions. These notes can therefore be 
challenged by a taxpayer on good grounds.   
 
Note that some interpretation notes, for example Interpretation Note No 47 (issue 3, issued on 
2 November 2012), are published as binding class rulings in terms of section 78 of the Tax 
Administration Act and as such have more authority. 
 

 Contra fiscum rule 
 
In the case of doubt regarding a taxing statute, the contra fiscum rule must be invoked. This means that 
an ambiguous provision in a taxing statute must be construed against the larger imposition or the benefit 
of the doubt must be given to the person sought to be charged. Thus, where a section of the act is 
reasonably capable of two constructions, the court will place the construction on it that imposes the 
smaller burden on the taxpayer (thus, against the fiscus). However, if the provision in question does not 
cause any doubt, the rule cannot be applied. 
 

 Onus of proof 
 
In terms of section 102 of the Tax Administration Act, the burden of proof that an amount 
 

 is exempt from or not liable to any tax; or  

 is subject to any deduction, abatement or set-off; or  

 that a valuation is correct; or  

 that a particular tax rate applies to a transaction, event, item or class of taxpayer; or  

 whether a decision that is subject to objection and appeal, is incorrect,  
 

rests on the taxpayer claiming such exemption, non-liability, et cetera.   
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This is of vital importance, as a decision of the Commissioner cannot be reversed or altered upon the 
hearing of an appeal unless the taxpayer shows it to be wrong. The burden of proof is squarely upon the 
shoulders of the taxpayer to show that it is incorrect. He does this by proving on a “balance of 
probabilities” (as opposed to “beyond reasonable doubt”) that his argument of the facts is more correct 
(greater than 50%) than the Commissioner’s. While this does not imply that the Commissioner would 
seek to take advantage of the situation, it is a fact that taxpayers in certain cases lost their appeals 
against assessments issued by the Commissioner (causing additional tax liabilities) because they had 
failed to discharge the onus of proof placed upon them by this section (or the former section 82 of the 
Income Tax Act).  
 

 Some problems identified in the interpretation of the Income Tax Act and Value-Added Tax 
(“VAT”) Act provisions 

 
Some students battle with the interpretation and application of the provisions of the Income Tax Act and 
VAT Act. Below are some pointers on how to read and understand the wording of these Acts better.  
 
Firstly, it is important to note the general rule that the wording of a particular provision should be given its 
literal, grammatical meaning (unless there is ambiguity and a strict literal meaning would lead to 
absurdity. In such a case, the contra fiscum rule will apply – refer above). 
 
Secondly, when you read through a certain section of the Income Tax Act or VAT Act, note the lay-out of 
the section – i.e. numbering in the section, for example, is one dealing with a subsection? (e.g. section 
11(e) of the Income Tax Act is a subsection of section 11 – we do not refer to it as “subsection 11(e)”; 
however, it is strictly speaking a subsection of the main section, namely section 11 or perhaps deals with 
a proviso in the subsection (e.g. refer to provisos (iA) to (ix) to (sub)section 11(e) of the Income Tax Act).  
Where a particular section or subsection is subject to a proviso –  
 

 the proviso may refer to an exception or exceptions to the provisions of that particular 
section/subsection – in other words, it states a different rule/interpretation/application from the 
general rule which preceded the proviso; or 

 the proviso refers to a condition or conditions that are present where the particular 
section/subsection or part of it will not apply; or  

 it sets out certain limitations to which the general rule is subject; or 

 it may prescribe additional condition(s) or stipulation(s) to which the particular section/subsection 
is subject to – 

 
however, whatever the purpose of the particular proviso – do not ignore it, as it is there for a reason.   
 
Thirdly, look out for words such as “or” and “and” between provisions of a particular section or 
subsection.  For example, refer to paragraphs (i) to (iv) of the proviso in section 11(c) (legal expenses) – 
they are linked by the word “and”, which means that all the conditions listed under paragraphs (i) to (iv) 
must be present for a legal expense to be deductible in terms of section 11(c).  But the word “or” refers 
to the one or the other, but not both or all conditions/requirements/provisions have to be present or 
satisfied. An example of where the word “or” is used is section 23H (prepayments). Refer to paragraphs 
(aa) to (dd) of the proviso – if any one of the conditions under paragraphs (aa) to (dd) is present, 
section 23H will not apply to limit the deduction of the prepayment under review. 
 

END OF LEARNING UNIT 1 
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CASE LAW SYLLABUS 
 

 

SAICA’S PRESCRIBED LIST OF CASES – SUMMARY OF PRINCIPLES 
ESTABLISHED 

 

 
Please study these summaries in conjunction with the case law summaries 
provided in the relevant chapters in SILKE: South African Income Tax 2018. 
 
Mark(s) will be awarded in the tests and/or exam for stating the correct principle(s) of 
important case law. In certain instances bonus mark(s) may be available for stating the 
correct (relevant) case name. 

 

CHAPTER 1 

VALUE-ADDED TAX 
(study with TL 103) 

 

Name of court case Relevant to Principle established/considered 

South Atlantic Jazz 
Festival (Pty) Ltd v 
CSARS 

Barter transactions This case deals with the situation where a taxpayer 
(vendor) in the absence of tax invoices, can rely on the 
provisions of section 20(7)(b) or section 16(2)(f) of the 
VAT Act to claim an input tax deduction. The 
transactions in question were barter transactions in 
terms of which the taxpayer acquired sponsorships in 
return for providing advertising. The sponsors failed to 
comply with their obligation to issue tax invoices to the 
taxpayer. 
 
It was held that with regard to the provisions of 
section 20(7)(b) the Commissioner must be satisfied of 
two things: (i) the existence or availability of sufficient 
documentary records and (ii) the impracticability of 
requiring a full invoice to be issued. With regard to (i), 
the sponsorship agreements constituted sufficient 
records. However, with regard to (ii), there was no 
basis for finding that it would be impractical to 
require the sponsors to issue full tax invoices. 
 
The sponsorship agreements served as 
“documentary proof” as provided for in 
section 16(2)(f), to substantiate the taxpayer’s 
entitlement to input tax deductions. In this regard, it 
was held that if the agreements were good enough 
for the Commissioner to assess the taxpayer’s 
output tax liability, they should have been sufficient 
for the purpose of determining the input tax that 
should have been deemed to have been levied by 
the sponsors. 
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Name of court case Relevant to Principle established/considered 

CSARS v British 
Airways Plc 

Recoveries British Airways (the taxpayer) had to pay certain 
charges to the Airports Company (a separate vendor) 
and these charges were recovered from the 
passengers as part of the total cost (composite price 
but reflected separately) of the air ticket. 

It was held that section 8(15) of the VAT Act does 
not purport to levy a tax on a vendor for a service 
that it does not supply. The tax is levied by 
section 7 on the supply of a service by a vendor, 
and not on the receipt by the vendor of moneys 
that arise in some way from the supply of a service 
by another. The passenger service charge relates to 
services supplied by the Airports Company and not the 
taxpayer and therefore VAT was not payable. 

CSARS v 
Stellenbosch 
Farmers‘ Winery Ltd 

Zero-rated services In deciding whether the compensation receipt (for the 
cancellation of exclusive distribution rights that the 
taxpayer had in order to distribute Bells whiskey 
throughout South Africa) related to the supply of 
“services” as defined in section 1 of the VAT Act and if 
so, whether such supply is zero-rated in terms of 
section 11(2)(l)(ii) of the VAT Act, it was held that the 
taxpayer had, in terms of the termination agreement 
(i.e. early termination of the exclusive distribution 
right), surrendered the remaining portion of the right 
and such surrender constituted the supply of 
services in the course of an enterprise by the 
taxpayer for VAT purposes. The exclusive 
distribution right held by the taxpayer could not 
constitute movable property as contemplated in 
section 11(2)(l). The exclusive distribution right, 
which was incorporeal property, was not situated in 
South Africa and the debtor’s place of residence 
was the United Kingdom where the incorporeal 
right was registered. So, the supply fell in the 
scope of section 11(2)(l)(ii) and was subject to VAT 
at the rate of zero per cent. 
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Name of court case Relevant to Principle established/considered 

Master Currency 
(Pty) Ltd v CSARS 

Zero-rated services In this case the taxpayer argued that the VAT Act did 
not apply to the supply of goods and services in the 
duty free area. This argument was not based on any 
particular provision. For the taxpayer to escape liability 
for VAT it had to bring itself within one of the 
“exemptions, exceptions, deductions and adjustments” 
provided for in the VAT Act. The taxpayer also relied 
upon a ruling issued by the Commissioner (under 
section 72) in terms of which the supply of goods by 
duty free shops in the duty free areas is zero-rated. 
However, the ruling relates to the supply of goods and 
not the supply of services. 
 
This judgement confirms that the duty free area of an 
international airport is not regarded as outside the 
Republic and goods or services supplied within the 
Republic are subject to VAT at the standard rate, 
unless a specific provision in the VAT Act for 
exemption or zero-rating applies. Also refer to 
Interpretation Note No. 85 (issued on 27 March 2015). 
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Name of court case Relevant to Principle established/considered 

CSARS v De Beers 
Consolidated Mines 
Ltd 

 

Imported services, 
enterprise and input 
tax 

The 2 issues before the court were: 

– whether certain foreign advisory services had 
been utilised or consumed in the Republic for “the 
purpose of making taxable supplies” and  

– whether tax on local advisory services qualified 
for deduction as “input tax”. 

 
The definition of “imported services” refers to the 
supply of services by a supplier who is resident or 
carries on business outside South Africa to a 
recipient who is a resident of South Africa to the 
extent that such services are utilised or consumed 
in South Africa otherwise than to make taxable 
supplies. The primary question was whether the 
foreign advisor’s services were acquired to make 
taxable supplies. It was held that the purpose in ques-
tion was the purpose of the acquirer of the service and 
that, by its nature, the test is subjective. The foreign 
advisory services were unrelated to the taxpayer’s 
core activities, which was the mining, marketing 
and sale of diamonds. The foreign advisor was not 
providing services directed at making any of the 
taxpayer’s businesses better or more valuable. It was 
the interest of the taxpayer’s departing shareholders 
and investors, rather than the interest of the taxpayer 
itself that formed the focus of the foreign advisory 
services. The duty imposed on a public company 
that is the target of a take-over is too far removed 
from the advancement of the VAT enterprise to 
justify characterising services acquired in the 
discharge (fulfilment) of that duty as services 
acquired for purposes of making taxable supplies. 
 
With regard to the second issue, the definition of 
“input tax”, the same reasoning in relation to the 
foreign advisory services applied in respect of the 
providers of local (South African) services.  The local 
services were also acquired for the purposes of 
dealing with the proposal by the consortium. 
 
The Commissioner’s appeal was upheld, i.e. VAT had 
to be raised in respect of the imported services and 
the taxpayer was not entitled to claim input tax in 
respect of the fees paid to the South African service 
providers. 
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CHAPTER 2 

GROSS INCOME 
(study with TL 104) 

 
Section 1 of the Income Tax Act defines “gross income” as: 

 

(i) in the case of any resident, the total amount, in cash or otherwise, received by or accrued to 

or in favour of such resident; or 

(ii) in the case of any person other than a resident, the total amount, in cash or otherwise, 

received by or accrued to or in favour of such person from a source within the Republic… 

 
We turn to case law for guidance on the meaning of the different elements of the definition.  
 

Name of court case Relevant to Principle established/considered 

CIR v Butcher Bros 
(Pty) Ltd 

 

Definition of gross 
income – "total 
amount" 

The word "amount" means an amount having "an 
ascertainable money value" and the onus is initially 
on the Commissioner to prove that an amount has 
accrued to the taxpayer.  

CIR v People's 
Stores (Walvis 
Bay) (Pty) Ltd 

 

Definition of gross 
income – "total 
amount" & "accrued 
to" 

It was held that income can be money or "every form of 
property earned by the taxpayer, whether corporeal or 
incorporeal, which has a money value". Income in a 
form other than money must be of such a nature 
that a value can be attached to it in money. Due to a 
change in legislation the court ruled that if the person 
has only become entitled to the amount, it will form part 
of the gross income, irrespective of whether it is 
immediately enforceable or not. 

WH Lategan v CIR 
 

Definition of gross 
income – "total 
amount" 

"Accrued to" means "become entitled to". 

CSARS v 
Brummeria 
Renaissance 

 

Definition of gross 
income – "total 
amount" 

In this case the investors in a retirement village granted 
interest-free loans to the taxpayer (developer) as quid 
pro quo (in return for) the acquisition of life interests in 
the residential units of the retirement village. It was 
held that rights which are of a non-capital nature 
and which are capable of being valued in money are 
included under gross income. The quid pro quo 
aspect (something given in return) is clearly the 
distinguishing feature of this case. 

Geldenhuys v CIR Definition of gross 
income – "received 
by" 

An amount is only received by a taxpayer if it is 
received by that taxpayer on his own behalf and for 
his own benefit. 
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Name of court case Relevant to Principle established/considered 

CIR v Delagoa Bay 
Cigarette Co, Ltd 

Definition of gross in-
come – the legality or 
otherwise of the busi-
ness productive of 
income 

It introduced the principle that in determining whether 
an amount is income or not, no account must be 
taken of the fact that the activity involved was 
illegal, immoral or ultra vires. 

MP Finance Group 
CC (In Liquidation) 
v CSARS 

Definition of gross in-
come – "received by"; 
the legality or 
otherwise of the 
business productive of 
income 

The taxpayer in this case ran an illegal pyramid 
scheme. It was held that the amounts paid to the 
scheme were accepted by the operators of the scheme 
with the intention of retaining them for their own 
benefit and notwithstanding that in law, they were 
immediately repayable, they constituted receipts 
within the meaning of the Income Tax Act. 

Pyott Ltd v CIR Definition of gross 
income – "received 
by" 

In this case, the court suggested that if the moneys 
received as deposits for the tins had been banked in 
a separate trust account set up specifically for the 
deposits received, then such amounts deposited would 
not constitute gross income. 

Mooi v SIR Definition of gross 
income – "accrued to" 

The decision in this case amplified the meaning of 
"accrued to" to mean "become entitled to 
unconditionally". 

CIR v 
Witwatersrand 
Association of 
Racing Clubs 

Definition of gross 
income – "accrued to" 

Once an amount has been beneficially received by or 
accrued to a taxpayer, that amount is taxed even 
though the taxpayer may have an obligation to pay 
it over to some other person. Where a taxpayer 
divests himself of income prior to it accruing to him by 
ceding the right to future income, the income accrues 
to the cessionary rather than the taxpayer. In tax terms, 
such an arrangement is referred to as antecedently 
divesting oneself of income. 

Cohen v CIR Definition of gross 
income – meaning of 
"ordinary resident" 

It was held that a person's ordinary residence was 
the country to which he would naturally and as a 
matter of course return from his wanderings, his 
usual or principal residence and could be described 
as his real home. 

CIR v Kuttel Definition of gross 
income – meaning of 
"ordinary resident" 

It was held that a person was ordinarily resident 
where he had his usual or principal residence. It was 
held that the formulation in Cohen should be adopted - 
that a person is ordinarily resident where he has his 
usual or principal residence, that is, what may be 
described as his real home. 

CIR v Lever 
Brothers and 
Unilever Ltd 

Definition of gross 
income – "from a 
source within … the 
Republic" 

Discusses the concept of the originating cause, 
which is the foundation for establishing the source 
of a receipt. 
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Name of court case Relevant to Principle established/considered 

CIR v Visser Definition of gross 
income – of a capital 
nature – the nature of 
the asset 

This case introduced the "tree and fruit" principle, 
namely that the tree is capital in nature and the fruit 
is revenue in nature. 

Natal Estates Ltd v 
SIR 

Definition of gross 
income – of a capital 
nature – intention 

In determining whether the proceeds on the sale of 
agricultural land which had been held as a capital asset 
for over 45 years was capital or revenue in nature, the 
court looked to the intention of the taxpayer and 
whether it had changed its intention from holding onto 
the land as a capital asset or to embark on a scheme of 
profit-making. The court used the phrase that the 
taxpayer "had crossed the Rubicon" and gone onto a 
"scheme of profit-making" in deciding that the profits 
were of a revenue nature.  

It was held the original intention of the taxpayer to 
hold that asset as an investment is always an important 
factor but that it is not necessarily decisive. A 
supervening change of intention, evidenced by a 
manner or method of realisation resulting in a scheme 
for profit-making, renders the profits of a revenue 
nature. The totality of the facts of the case must be 
considered. In any such enquiry important 
considerations will include the intention of the owner 
both when acquiring and selling the land; the objects of 
the owner, if a company; the owner's activities in 
relation to the land prior to his decision to sell and the 
light thereby thrown upon the owner's statements of 
intention; the nature and extent of his marketing 
operations. The onus is imposed on the taxpayer in 
terms of section 102 of the Tax Administration Act to 
prove that an amount is of a capital nature. 

CIR v Richmond 
Estates 

Definition of gross 
income – of a capital 
nature – intention 

It was held that the company changed its intention 
towards the properties sold, and the sale at a profit as 
the result of a further decision arrived at owing to a 
change in conditions outside the company's 
control did not per se make the resulting profit 
subject to tax. 

COT Southern 
Rhodesia v Levy 

Definition of gross 
income – of a capital 
nature – intention 

It illustrates the principle that where there are two 
possible motives at the time an asset is purchased, 
the dominant motive (if there is one) prevails 
especially where an individual taxpayer is involved. 
Where the asset is purchased with a dual motive, one 
motive not being substantially dominant over the other 
motive, then the revenue motive prevails. 
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Name of court case Relevant to Principle established/considered 

CIR v Nussbaum Definition of gross 
income – of a capital 
nature – intention 

It was held that the frequency of the taxpayer's share 
transactions, viewing them purely in isolation, provides 
evidence of continuity, being a necessary element in 
the carrying on of a business in the case of an 
individual and one is struck forcibly by the scale and 
frequency of the taxpayer's share transactions. 
Although the taxpayer was primarily an investor and 
it was wholly consistent with his investment motive that 
he did not sell certain holdings entirely and that 82% of 
the shares held at the beginning of the three-year 
period were still held at the end of the three-year 
period, this share retention factor therefore detracts in 
no measure from the force of all those circumstances 
which point to a subsidiary profit-making purpose. 
Accordingly, it was held that the taxpayer had a 
secondary, profit-making purpose and he had failed 
to discharge the onus of showing that the profits made 
were not of a revenue nature. 

CIR v Stott Definition of gross 
income – of a capital 
nature – mixed or dual 
intention 

The principle laid down by this judgment is that a 
person may realise their capital asset to best 
advantage and that the mere subdivision of land does 
not constitute a trade. Furthermore, the taxpayer's 
intention at the time the asset is purchased is 
decisive unless there is a subsequent change in 
intention and the taxpayer “crosses the Rubicon” 
(Natal Estates) by being involved in a scheme of profit-
making. 

John Bell v SIR Definition of gross 
income – of a capital 
nature – change in 
intention 

A mere change of intention (the court was actually 
referring to the decision to sell the asset rather than 
keep it) to dispose of an asset hitherto held as capital 
does not per se render the profit resulting from the 
subsequent disposal of the assets liable to tax; 
something more is required in order to metamorphose 
the character of the asset and so render its proceeds 
gross income. 

CIR v Pick ‘n Pay 
Employee share 
purchase trust 

Definition of gross 
income – of a capital 
nature – scheme of 
profit-making 

This case reinforces the principle that the proceeds on 
the sale of an asset will only be taxable where the 
realisation occurred in the course of a scheme of 
profit-making. This principle is true irrespective of 
whether it is an isolated transaction or a series of 
recurring transactions.  

CIR v George 
Forest Timber 

Definition of gross 
income – of a capital 
nature – the nature of 
the asset 

The fixed capital vs floating capital test was 
established in this case. However, note that this test 
has to some extent become redundant and an enquiry 
into the capital/revenue nature of proceeds should not 
rely solely on this test. 
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Name of court case Relevant to Principle established/considered 

Berea West 
Estates (Pty) Ltd v 
SIR 

Definition of gross 
income – of a capital 
nature – change in 
intention 

Where a realisation company does no more than 
realise its asset to its best advantage, the proceeds 
of the sale will not be revenue in nature, but capital. 
However, the realisation company must ensure that it 
does not go beyond the mere realisation and embark 
on a trade or scheme of profit-making, thereby 
"crossing the Rubicon". 

CSARS v 
Founder's Hill 

Definition of gross 
income – of a capital 
nature – change in 
intention 

The court made it clear that an interposed realisation 
company will stand in the shoes of the entity that 
has transferred assets to it. The court held that if the 
original company intended to sell the property as part 
of a scheme of profit making, the realisation company 
acquired the property as trading stock. (This change in 
intention will now result in the application of paragraph 
12(2)(c) of the Eighth Schedule).  

The court made a distinction between the facts in 
question and the facts in the Berea West case. In this 
case, the realisation company was formed for the sole 
purpose of acquiring property from the holding 
company, AECI Ltd, and then developing and selling it 
at a profit (thus the only purpose was the realisation of 
the assets (property). In Berea West there was, apart 
from the purpose of realising a capital asset to its best 
advantage, a real justification for the formation of the 
realisation company (in addition to the purpose of 
realising the assets).  

Elandsheuwel 
Farming (Edms) 
Bpk v SIR 

Definition of gross 
income – of a capital 
nature – intention 

This case demonstrates that in the appropriate circum-
stances, the court can pierce the "corporate veil" 
and look to the profile of the shareholders (i.e. only 
in the case of private companies where the 
shareholders have a significant influence on the board 
of directors and the decision-making process; this will 
not be the case with a public company) to establish 
whether there has been a change in intention with 
regard to the capital asset of the company. 

WJ Fourie 
Beleggings CC v 
CSARS 

Definition of gross 
income – damages 
and compensation 

There is a fundamental distinction between a contract 
which is a means of producing income and a contract 
meant to create the income-producing structure. In 
this case the contract had been concluded as part of 
the taxpayer's business of providing accommodation 
and it was therefore part of the taxpayer's income-
earning activities, not the means by which it earned 
income Thus, the compensation received for the 
cancellation of the contract was held to be revenue in 
nature as it filled a hole in the income. 



 18 TAX4862/102 
  NTA4862/102 

Name of court case Relevant to Principle established/considered 

Stellenbosch 
Farmers' Winery 
Ltd v CSARS 

Definition of gross 
income – damages 
and compensation 

In deciding whether the nature of a compensation 
receipt (for the cancellation of exclusive distribution 
rights that the taxpayer had in order to distribute Bells 
whiskey throughout South Africa) was either revenue or 
capital in nature, the court accepted the argument that 
the nature of a receipt is not determined by how it is 
subsequently treated for accounting purposes. The 
court considered the test whether a substantial part of 
the income-producing structure of the taxpayer had 
been sterilised. It was held that the termination 
agreement referred to payment of full compensation for 
the closure of the taxpayer's business relating to the 
exercise of the distribution rights (an asset). The 
taxpayer, which did not carry on the business of the 
purchase and sale of rights to purchase and sell liquor 
products, did not embark on a scheme of profit-
making and the compensation receipt constituted a 
capital receipt. 

CIR v Nel Definition of gross 
income – of a capital 
nature – mixed or dual 
intention 

In deciding whether the sale of the Krugerrands 
represented capital or revenue profits, the evidence 
showed clearly that the taxpayer's purpose in selling 
the Krugerrands was not to make a profit but to realise 
a capital asset in order to acquire another capital 
asset. The court held that the Krugerrands in question 
were purchased, as it were, for "keeps'' and that the 
disposal of some of them was due to "some unusual, 
unexpected, or special circumstances" which 
supervened. The proceeds were accordingly held to be 
of a capital nature. 

Ernst Bester Trust 
v CSARS 

Definition of gross 
income – capital or 
revenue nature of 
proceeds 

This case dealt with two aspects, namely the capital or 
revenue nature of the proceeds from sand removed 
from a farm by a third party and, if revenue in nature, 
whether the sand in the ground at the beginning of the 
year could be regarded as opening (trading) stock and 
thus qualify as a deduction (for this second aspect, 
refer to chapter 4 below). 

Proceeds received by the taxpayer represented gains 
made in the operation of an ongoing scheme of 
profit-making over many years out of the sales of 
sand and the income so derived was revenue. The 
agreement was similar to a mineral lease and the rental 
or royalties were "the product of capital productively 
employed" and therefore constituted income. 
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Name of court case Relevant to Principle established/considered 

KBI en 'n Ander v 
Hogan 

Definition of gross 
income – special 
inclusion: annuity 

Paragraph (a) of the definition of gross income includes 
any amount received or accrued by way of annuity. It 
does not matter whether the annuity is of a capital 
nature or not. It was held in this case that although 
annuity is not defined in the Income Tax Act, it 
appeared that an annuity had two essential 
characteristics (which are, however, in no way 
exhaustive): it was an annual (or periodical) payment 
and the beneficiary had the right to receive more 
than one such payment. 

Stevens v CSARS Definition of gross 
income – special 
inclusion: "in respect 
of services rendered" 

The taxpayer, as part of his company's share incentive 
scheme, had acquired an option to buy its shares, but 
before the option could be exercised, the company 
went into voluntarily liquidation rendering such options 
valueless. The company accordingly made ex gratia 
payments to its employees. It was held that the 
recipients of the ex gratia payments were employees or 
ex-employees of the deceased employer's estate who 
had enjoyed a benefit directly linked to their 
employment, who had lost that benefit and who, in the 
board's discretion, were deserving in the particular 
circumstances of a substitute ex gratia payment. 
Accordingly, the receipt fell within the terms of 
par (c) of the definition of gross income. 
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CHAPTER 3 

THE GENERAL DEDUCTION FORMULA 
(study with TL 104 & TL 105) 

 
The general deduction formula that consists of sections 11(a) and 23(g) may be broken down into the 
following elements: 
 

 expenditure and losses  

 actually incurred 

 during the year of assessment  

 in the production of the income 

 not of a capital nature 

 either in part or in full laid out or expended for the purposes of trade (s 23(g)). 
 
The following cases dealt with the meaning of the elements of the general deduction formula. 

 

Name of court case Relevant to Principle established/considered 

Sub-Nigel Ltd v 
CIR 
 

Deductions – 
section 11(a), whether 
income must be 
earned in the same 
year as the incurral of 
the expenditure 

In order for the expenditure to have been incurred “in 
the production of income”, it is not required that the 
expenditure must have produced income in the same 
year that the expenditure was incurred – as long as 
the expenditure has been laid out for the purpose 
of producing income. 

Burgess v CIR 
 

Deductions – 
section 11(a), 
“carrying on of a 
trade” 

The definition of “trade” in section 1 of the Income Tax 
Act should be given a wide interpretation and the 
definition is not necessarily exhaustive. 

Edgars Stores Ltd 
v CIR 

 

Deductions – 
section 11(a), 
“actually incurred” 

Expenditure is actually incurred in a year of 
assessment only if there is an unconditional legal 
obligation to incur the expenditure in that year. 

Nasionale Pers 
Bpk v KBI 

 

Deductions – 
section 11(a), 
“actually incurred” 

If the liability is conditional in any way (resolutive or 
suspensive), or contingent rather than actual, there was 
no expenditure actually incurred. 

CIR v Golden 
Dumps (Pty) Ltd 

Deductions – 
section 11(a), 
“actually incurred” 

If the outcome of a legal dispute is unresolved at 
year-end, it cannot be said that a liability has been 
actually incurred. 

CSARS v Labat 
Africa Ltd 
(2011 SCA) 

Deductions – 
section 11(a), 
“actually incurred” 

The Supreme Court of Appeal (SCA) overturned the 
judgement of the court a quo (previous court) and held 
that an allotment or issuing of shares does not 
involve a shift of assets of the company even though 
it might, but not necessarily, dilute or reduce the value 
of the shares in the hands of the existing shareholders 
and it can therefore not qualify as an expenditure. 
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Name of court case Relevant to Principle established/considered 

Port Elizabeth 
Electric Tramway 
Co Ltd v CIR   
 

Deductions – 
section 11(a), “in the 
production of income” 

Established the so-called “close connection” test.  
The test is twofold, namely an enquiry to:  

 whether the purpose of the expenditure is to 
produce income (regardless of whether such 
expenses are necessary for the performance of the 
business operation or attached to it by chance or 
are bona fide incurred for the more efficient 
performance of such operation) and, if so; 

 whether the expenditure is so closely connected 
with the income earned that it may be regarded 
as part of the cost of performing it.  

Joffe & Co (Pty) 
Ltd v CIR 
 

Deductions – 
section 11(a), “in the 
production of income” 

 

In this case the “close connection” test was referred to 
as the “inevitable concomitant” test.  The court held 
that the expenditure in question had not been incurred 
for the purpose of earning profits and it had not been 
established that negligent construction was a 
necessary concomitant of the trading operations of a 
reinforced concrete engineer. 

CSARS v BP South 
Africa (Pty) Ptd 
 

Deductions – 
section 11(a), “in the 
production of income” 

Confirmed the principle that the purpose of the 
expenditure must be looked at to determine whether 
such expenditure produces income as defined. 

Provider v COT Deductions – 
section 11(a), “in the 
production of income” 

Payments made by the taxpayer to induce its 
employees to enter and remain in its service, were 
held to constitute expenditure actually incurred in the 
production of income and could thus be validly 
deducted. 

CSARS v Mobile 
Telephone 
Networks Holdings 
(Pty) Ltd 

Deductions – 
section 11(a), “in the 
production of income” 

This case concerned the deduction of audit fees paid 
by the taxpayer and whether the audit fees were 
expenditure incurred in the production of income, since 
the taxpayer earned both taxable interest income and 
exempt dividend income. 

(The second issue before the court concerned the 
deduction of a professional fee paid for the (inter alia) 
implementation of a new accounting computer system.) 

In deciding on whether the audit fees were incurred in 
the production of income, the court looked at the 
purpose of the expenditure and what it actually 
affects (the “closeness of the connection”, i.e. the 
so-called “close connection” test).  It was held that 
where expenditure is laid out for a dual or mixed 
purpose, an apportionment of such expenditure is 
in principle approved.  That apportionment is 
essentially a question of fact depending upon the 
particular circumstances of each case.  The 
apportionment must be fair and reasonable. 
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Name of court case Relevant to Principle established/considered 

New State Areas 
Ltd v CIR 
 

Deductions – 
section 11(a), “not of 
a capital nature” 

Main test used by the court in this case was the so-
called “operations v structure” test, i.e. whether the 
expenditure should properly be regarded as part of the 
cost of performing the income-earning operations 
or as part of the cost of establishing or improving 
or adding to the income-earning structure. 

The other tests that were considered by the court were 
the “fixed v floating capital” test and the “enduring 
benefit” test.  Note that there is usually no “one test” 
that will cover all circumstances and usually a 
combination of tests will lead to a correct decision. 

Rand Mines 
(Mining & Services) 
Ltd v CIR 
 

Deductions – 
section 11(a), “not of 
a capital nature” 

The “operations v structure” test as well as the 
“enduring benefit” test was applied.   

The court found that in each case close attention has to 
be given to its particular facts. 

It was held that the expenditure incurred in acquiring a 
contract to manage a mine was capital in nature, 
because it was a cost expended to acquire an 
income-earning right or structure.   

BPSA (Pty) Ltd v 
CSARS [2007] SCA 
7 (RSA) 
 

Deductions – 
section 11(a), “not of 
a capital nature” 

In considering the issue whether certain royalty 
payments were capital or revenue in nature, the court 
applied the “enduring benefit” test.  It was held that 
the expenditure in issue neither created nor 
preserved a capital asset in the hands of the taxpayer 
which, whilst not in itself conclusive, was indeed a 
consideration of considerable importance. 

When no new asset has been created for the 
enduring benefit of the taxpayer, the expenditure 
naturally tends to assume more of a revenue 
character.  

CIR v Nemojim 
(Pty) Ltd 
 

Deductions – 
section 11(a), dual 
purpose 

Established the principle of apportionment in the case 
where expenditure was incurred for a dual purpose 
(i.e. partly for the purpose of producing “income” as 
defined and partly for producing exempt income).  
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Name of court case Relevant to Principle established/considered 

Warner Lambert 
SA (Pty) Ltd v 
C SARS 
 

Deductions – 
section 11(a) read 
with section 23(g) 

The issue was whether social responsibility 
expenditure, which a taxpayer was by United States 
legislation obliged to incur in South Africa (compliance 
with the Sullivan code), was expenditure laid out for the 
purposes of trade and, if so, whether it was of a 
capital or a revenue nature. 

It was held that Sullivan Code expenses were bona fide 
incurred for the performance of the taxpayer’s 
income-producing operation and formed part of the 
cost of performing it and, therefore, the social 
responsibility expenditure had been incurred for 
the purpose of trade. Further, the social responsibility 
expenses incurred by the taxpayer were not of a 
capital nature in that there was no question here of 
the creation or improvement of a capital asset in 
the taxpayer’s hands and the taxpayer’s income 
earning structure had been erected long ago.  

CSARS v Scribante 
Construction (Pty) 
Ltd  

Deductions – 
section 11(a) read 
with section 23(g) 

The taxpayer company declared dividends by crediting 
its holders of shares’ loan accounts. It was held that the 
only purpose of paying interest on the loan accounts 
was to secure for the company the benefit of the 
continued availability of the funds for use in its 
trading activities. In addition, borrowing money and 
re-lending it at a higher rate of interest, thereby 
making a profit, constitutes the carrying on of a 
trade. 
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CHAPTER 4 
OTHER MISCELLANEOUS TOPICS 

 (study with TL 105 & TL106) 
 

 

Income as a consequence of a donation, settlement or other disposition – Section 7 

 

Name of court case Relevant to Principle established/considered 

CIR v Berold Section 7 The principle derived from this case is that there must 
be an effective causal connection between a 
taxpayer’s donation and the income earned or 
accumulated therefrom for the benefit of another (the 
taxpayer’s minor children). 

It was held that an interest-free loan made by the 
taxpayer to a private company constituted a 
continuing donation of the interest on the loan (i.e. 
the interest not charged). Furthermore, the dividend 
income in question was derived from the taxpayer’s 
donation and the Court should not allow the forms of 
the company law to cancel the effective causal 
connection between the taxpayer's donation and the 
income accumulated for the benefit of the children.  

It was held that the donation was the efficient cause 
of the income accumulated for the benefit of the 
taxpayer’s children and the dividend was 
accordingly held to be income received by the 
taxpayer (in terms of the now section 7(3) of the 
Income Tax Act). 
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Name of court case Relevant to Principle established/considered 

CSARS v Woulidge 
 

Section 7 The principle decided in this case was that the in 
duplum rule (limitation of interest up to the capital sum 
lent) does not apply to section 7. 

Section 7(3) requires a disposition made wholly or 
to an appreciable extent gratuitously out of 
liberality or generosity and where the disposition 
contains appreciable elements of gratuitousness 
and of proper consideration, an apportionment may 
be made between the two elements to determine 
the income deemed to have accrued to, or received 
by, the parent under section 7(3). The taxpayer 
bears the burden of proof (in terms of the now 
section 102) to show that such an apportionment is 
possible and how a court should give effect to the 
apportionment; in each case the possibility and 
extent of an apportionment for the purposes of 
section 7(3) is a matter of fact. 

It was clear that the in duplum rule could only be 
applied in the real world of commerce and 
economic activity where it served considerations of 
public policy in the protection of borrowers against 
exploitation by lenders and there was neither such a 
lender nor such a borrower and to the extent that 
either one is absent, the result is a gratuitous 
disposition and that very element of gratuitousness 
cannot be said to trigger the working of the in 
duplum rule. 

 

 

Case law relating to repairs (section 11(d)) 
 

Name of court case Relevant to Principle established/considered 

Flemming v 
Kommissaris van 
Binnelandse 
Inkomste 

Deductions – 
section 11(d) (repairs) 

The taxpayer drilled a new borehole, erected a windmill 
for the borehole and installed piping to feed water from 
the borehole to a newly constructed dam. The taxpayer 
claimed a section 11(d) deduction of these expenses 
incurred. 

It was held that there was no evidence that anything 
went wrong with the borehole itself requiring its 
replacement. Expenditure was therefore not 
incurred on the repair of the borehole as a 
subordinate and inseparable part of the farm.  It 
was simply improving the water supply which had 
nothing to do with “repairs of property”. 
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Name of court case Relevant to Principle established/considered 

CIR v African Pro-
ducts 
Manufacturing Co 
Ltd 
 

Deductions – 
section 11(d) (repairs) 

This case provided guidelines on the meaning of repair 
as opposed to a restoration or renewal for the 
purposes of section 11(d). 

 

Case law relating to assessed losses (section 20) 
 

Name of court case Relevant to Principle established/considered 

SA Bazaars (Pty) 
Ltd v CIR 

 

Section 20 – 
assessed losses 

It was held that a company (note – it does not apply to 
individuals) cannot carry forward an assessed loss 
from a previous year to the current year, if it has 
not traded during the current year. 

Robin Consolidated 
Industries v CIR 

 

Section  20 – 
assessed losses 

The principle established in this case is that the 
realisation of stock or assets in the ordinary course 
of liquidation does not necessarily amount to 
carrying on a trade as required for the purposes of 
section 20(1). 

Furthermore, the decision in the SA Bazaars case was 
upheld. 

 
Case law relating to trading stock (section 22) 

 

Name of court case Relevant to Principle established/considered 

Ernst Bester Trust v 
CSARS 

 

Trading stock 
definition and 
section 22 

As mentioned under chapter 2 above, this case deals 
with two aspects, namely 1) the capital/revenue nature 
of the proceeds from sand removed from a farm by a 
third party (refer to chapter 2) and, 2) if revenue in 
nature, whether the sand in the ground at the beginning 
of the year could be regarded as opening (trading) 
stock and thus qualify as a deduction.   

With regard to the second aspect, it was held that 
section 22 was not applicable to unseparated in 
situ (still in the ground) deposits of sand.  
Accordingly, the sand deposit could not fairly be 
described as trading stock held by the taxpayer for 
the purposes of section 22.  

Eveready (Pty) Ltd v 
CSARS 

Trading stock -
section 22 

The issue before the court was whether the taxpayer 
acquired trading stock for no consideration. The 
deduction itself of the trading stock was not in dispute. 
It was the amount or value to be attributed to the 
deduction that was in dispute, i.e. whether the trading 
stock was acquired for no consideration, which 
would lead to a deduction of the market value of 



 27 TAX4862/102 
  NTA4862/102 

Name of court case Relevant to Principle established/considered 

the trading stock (as contemplated by 
section 22(4)), or whether the trading stock was 
acquired for a consideration, which would lead to a 
(considerably lesser) deduction of the cost price of 
the trading stock (as contemplated by 
section 22(2)(b)). 

It was held that whether or not the stock was 
acquired for no consideration was a question of 
fact that depended upon what was agreed between 
the parties for the acquisition of the stock.  Based on 
the facts and the sale of business agreement read 
and interpreted as a whole, it was evident that the 
trading stock was acquired for a consideration. 
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PORT ELIZABETH ELECTRIC TRAMWAY COMPANY LTD v COMMISSIONER FOR INLAND REVENUE,  

8 SATC 13 

PROVIDER v COMMISSIONER OF TAXES, SOUTHERN RHODESIA, 17 SATC 40 

PYOTT LTD v COMMISSIONER FOR INLAND REVENUE, 13 SATC 121 

RAND MINES (MINING AND SERVICES) LTD v COMMISSIONER FOR INLAND REVENUE, 59 SATC 85 

ROBIN CONSOLIDATED INDUSTRIES LTD v COMMISSIONER FOR INLAND REVENUE, 59 SATC 199 

SA BAZAARS (PTY) LTD v COMMISSIONER FOR INLAND REVENUE, 18 SATC 240 

SOUTH ATLANTIC JAZZ FESTIVAL (PTY) LTD v COMMISSIONER FOR SOUTH AFRICAN REVENUE 

SERVICE, 77 SATC 254 

STELLENBOSCH FARMERS’ WINERY LTD v COMMISSIONER FOR SOUTH AFRICAN REVENUE 

SERVICE, 74 SATC 235 

STEVENS v COMMISSIONER FOR SOUTH AFRICAN REVENUE SERVICE, 69 SATC 1 

SUB-NIGEL LTD v COMMISSIONER FOR INLAND REVENUE, 15 SATC 381 

WARNER LAMBERT SA (PTY) LTD v COMMISSIONER FOR SOUTH AFRICAN REVENUE SERVICE,  

5 SATC 346  

W.H LATEGAN v COMMISSIONER FOR INLAND REVENUE, 2 SATC 16 

WJ FOURIE BELEGGINGS CC v COMMISSIONER FOR SOUTH AFRICAN REVENUE SERVICE,  

71 SATC 125 
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