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Black economic empowerment is an economic and political imperative in South Africa. Since the advent of a democratic dispensation in South Africa in 1994, it became necessary for a whosale restructuring and transformation of South African society to get underway. This had to happen no doubt out of political necessity but more essentially it was a matter of moral necessity. The truth is that so many South Africans, black and white, had invested throughout the years of the struggle, in the hope that a new South Africa would free all South Africans and open up opportunities for advancement in all fields of huiman endeavour unrestrained by the racist ideology encapsulated in apartheid. Business had realised also in the dying days of apartheid that the system was unsustainable. It was unsustainable because it sought to build a modern economy and technological society merely on the basis of a small portion of society and to enrich that society to the detriment of the large majority of the population. The logic of this was that the skills and the resources needed to build the economy would always fall short of the demands. Apartheid collapsed because it could no longer be sustained.
The new South Africa, moreover, was founded on key principles set out in our Constitution. It states that “The Republic of South Africa is one, sovereign democratic state founded on the following values:... human dignity, the achievement of equality and the advancement of human rights and freedoms...” In other words, the new society was to be a united and not a differentiated society. Social cohesion was a fundamental aspiration. Such cohesion, however, would be based on equality, equal opportunity and equality of treatment before the law. The Constitution goes on to spell out that racism and gender discrimination in particular would not be tolerated. Human dignity of all was also a fundamental principle as a birthright. The foundational principles of the new South Africa were freedom and equality. The Preamble to the Constitution goes a step further. It states that the purpose of the new South Africa was to, among others, “improve the quality of life of all citizens and free the potential of each person...” In the new constitutional dispensation, the constitution is supreme and government and all organs of state have an obligation to abide by the Constitution and in every respect honour and apply it in all law.
The truth, of course, is that this society we inherited was skewed. The logic of apartheid was that white people were top be the beneficiaries, to the exclusion of the majority black population, of all the resources of the country and its economic benefits. Together with the homeland system that prevailed, the black majority was excluded from the economic mainstream. Educational opportunities and skills training were unevenly distributed according to the logic of racial discrimination. The result was that many black areas were ghettoes of grinding poverty and hopelessness. This was a situation that needed to be addressed immediately. 

And yet, change had to be slow. The ANC went into government with the Reconstruction and Development Policy (RDP) as its flagship programme of rapid and accelerated expenditure on infrastructure development, massisve skilling of the black society with the state intervening to redirect the course of the economy. One of the central tools of the RDP for the transformation of the economy was black economic empowerment. The RDP sought to de-racialise the South African economy, spread resources, unlock ownership and control from its racialised categories and engage a progressively growing number of the black community in economic participation through an integrated black economic empowerment strategy. It soon became clear that it was not to be that siimple. The pace accordingly slowed down as the basics of fiscal policy and financial management had to be revisited and GEAR was born. It was never my understanding that it was to be business as usual. The programme of restructuring the economy was to be pursued and the re-prioritisation of resources was asserted. Critical to this was the need to democratise the entire South African society, to free it from the shackles of apartheid, to integrate black South Africans into the economic and industrial mainstream and to harness the resources and skills of all South Africans to rebuild the economy.
The Truth and Reconciliation Commission, we may need to be reminded, was established in order to take stock of how South Africans were affected by apartheid. The TRC rightly examined the role of financial and business institutions, including multinational corporations operating in South Africa, inm buttressing apartheid and providing it with resources and legitimacy to continue to exploit and cause untold damage to the fabric of this society. The TRC concluded that business in South Africa had a duty to pay reparations in order to redress the legacy of the past commensurate to their own contribution to the sustenance of the apartheid system. Reparations, therefore, had to be a necessary part of the reconstruction of the new society. Those who had benefited were required to place some of their benefits at the disposal of society in order to build a pool of resources as foundation blocks in the building of the new South Africa. Reconciliation had to cost us something – all of us, if it was to be a value to be cherished.
I have placed the RDP alongside the TRC for good reason. I do so because, one can longer separate the political from the economic interventions that were necessary to reconstruct South African society. Again and again, an appeal to history and to memory, using the muscle of the state to unlock capital, and various programmes to promote SMME,  a culture of entrepreneurship and yet challenging others to take their rightful place in big business. These are integrated initiatives which the history of our democracy holds together.
The black economic empowerment strategy, therefore, was imnspired by the RDP. The BEE Commission was the brainchild of black management and business. The idea was that black people had to take charge and direct the course of the BEE if it was to meet the aspirations of the emergent black leadership in business. Black economic empowerment, therefore, has to be viewed as a coherent and integrated strategy aimed at redressing the imbalances of the past in order to “substantially and equitably transfer and confer ownership, management and control of South Africa’s financial and economic resources to the majority of the citizens...” BEE is not a charitable programme. It is designed to meet the challenge of disempowerment and reverse the course of history by breaking the cycle of underdevelopment and marginalisation of the majority of the people of our country. It sought to place the black people at the centre of the economic not as objects but as economic subjects. This strategy was designed to lay the foundations for economic growth and for a full participation and creativity in the economy by those previously excluded. The economy could only be expected to be transformed from the lethargy and the doldrums of apartheid to be invigorated and made vibrant by the participation of all the pople of this country, each contributing their own resources, skills and gifts. 
Only by such a full and inclusive participation could the integration take place, but even more important, that the South African economy become integrated into the economic market of the African Continent as a whole. Finally, and equally important, an economic system founded on the values and spirit of our Constitution, would truly unlock the potential of every South African and, by affirming and acknowledging the culture, and history of everyone would bestow esteem, worth and dignity to all South Africans. People who less than fully themselves, who are less human, whose self esteem is low, are never going to become dynamic leaders of our society.
The gambling industry was hampered for long by the puritanism of apartheid ideology. But, it was also hypocritical. It was hypocritical because the apartheid regime also allowed its client bantustan puppets to negotiate and establish gambling houses in the homelands which, it was an open secret, were designed for the enjoyment of white South Africans who were never allowed the pleasure in their neighbourhoods. The barons of the gambling industry made their breakthrough by such strategems with enormous economic and political implications. The Big Three of the industry in South Africa today, Southern Sun, and Global Resorts can claim their pedigree from those earlier roots. New players have also since come into the scene: Tsogo Sun, Tusk Resorts, and others. With the new dispensation has also come a regulatory regime both nationally and at the provinces because gambling is a provincial competency. The legislative regime varies also because of the antecedents of a system in part founded and established in the former homelands. Some of the legacy of that remains with us to this day.
It is now generally agreed that black economic empowerment stands on four pillars: equity and ownership; employment equity including training, social investment, and affirmative procurement. The Audit Committee was established by the National Gambling Board in order to examine together with the industry and with the licensing authorities, the status of black economic empowerment in the industry. We are grateful for the cooperation we received from across the industry. Our method was, first, to send out letters of enquiry to all the licence operators. This was designed to give us a statistical picture and a self-assessment by the operating companies on how the requirements of BEE were met. Second, we held public hearings where the operators and the licensing authorities made presentations. This was an exercise in dialogue. We had the opportunity to interrogate the submissions in order to clarify the understandings of BEE and how it is implemented or regulated.
I wish to make some observations about that process. First, it is fair to state that the gambling industry in South Africa has come of age. It is a multi-billion rand industry and by now has become indigenised. The only area of development that I can think of is in manufacturing and machinery including appropriate IT technology and software. I believe that technical support is South African but the machinery and instruments are still imported. It is also worth observing that the industry employs a large number of personnel, directly and indirectly. The observation, though, is that the racial pyramid persists, with blacks at the base as unskilled, service and support workers and at the apex at management, finance, IT and technical operators are predominantly white and male. Second, the industry has become substantially diversified since 1996 when SISA was required to unbundle and divest itself of some of its operations and new casino licenses were issued in the urban connerbations of South Africa. We have come a long way since then. Third, there is a large number of BEE consortia with interests in the industry. We found, however, that some of them had an indirect interest, in that the consortium was a shareholder in a company which in turn had a shareholding in an operating company. Surprisingly, just about all the BEE groups were playng a junior or subsidiary role in the industry maybe with a few exceptions. Not all of them are involved in the management companies established run the casino operations. Those that do participate have benefited handsomely and have been better able to service their debts from the dividends declared by the management company. All the operators have made substantial advances in the areas of social investment affirmative procurement and, with the exception as stated above, in employment equity. The rest of this address, therefore, will be concentrated on equity ownership and capacity development.
Throughout the proceedings acute dissatisfaction was expressed about the difficulties experienced by BEE partners to secure financing to acquire the shares allocated to them. The result is that the BEE participants have had to resort to seeking financial support and backing from their more established partners. The major partners have tried to assist as much as possible, structuring share deals on favourable terms; creating differentiated share schemes, ‘O’ and ‘N’ shares with options; advancing financing to pay for the shares and charging appropriate interest. All of these as part of the Agreement Majority shareholder partners have also approached their own bankers and stood as guarantors in order to unlock finance. It is interesting to observe that the same bankers who declined to finance the BEE consortia directly were yet able to do so in the event a major shareholder intervenes. This suggests to us that the banks are very reluctant to take the risks necessary for the development of BEE. More seriously, this development has often meant that the BEE components is at risk of becoming beholden to the majority operator with all that that entails for meaningful partnership. Finally, there have been instances where such difficulties lead to the dangers of dilution of the BEE stake in the operation. I have in mind the recently announced acquisition of all minority shares in SISA by Kersaf. Coming as it did after Kersaf had acquired another stake previously held by the North West Development Corporation which it had been assumed was reserved for BEE partners/investors. To my dismay, I found that there was no mention of share offers to BEE partners in all the announcements.
Many of the frustrations attendant to this problem were dramatised before us. One partner bemoaned the fact that notwithstanding the promises of “innovative funding” they found themselves burdened with escalating debt they could not meet. They spoke of the humiliation they suffered in the process of negotiating their way out of this situation and the matter of fact, dismissive attitude they sensed from their partners. They also felt that the situation they were was part of a stratagem to lure them to forsake their shareholding. Some hard words were uttered between the partners but the pain and disappointment was almost palpable. Comments were made regarding the unequal treatment that various BEE partners received and the lack of clarity about conditions for seats on the Board and participation as shareholder in the management companies set up as part of the deal. The dividend policy also came up for scrutiny. It became evident that many BEE partners could not receive dividends because dividends were either not declared yet or where they were, the proceeds of the dividends was being used to service the debt. Remarkably, the majority partners could offset the difficulties caused by the delay in declaring the dividend by benefiting from the dividend flow from the management companies they controlled. Again and again, it was said rather bluntly that “they did not put any money in.” It was stated to us that the business logic rules. No lending bank is usually prepared to risk one’s capital unless the debtor also risks something in return.

There was also debate as to whether the licence awarded on the strength of black participation in the deal, was not in itself, a value proposition and, indeed, how could that value be quantified?  This sparked furious debate. At one level, and this is true, the licence is never awarded simply to the BEE component but to the business operation. The point being made is that the licence actually belongs to all the partners. This point was addressed in a recent article by Thebe Mabanga when he says:

What is becoming increasingly clear is that empowerment is a risk in the short term and a benefit in the long term. There is an immediate dilution of value when companies sell off a stake and there is a possibility that a new partner may not deliver value, merely extract dividend. In the long term, the benefit is derived from securing business from government and an access to a more diversified skills base.

The other concern raised was whether such a device would not breed corruption inasmuch as it suggests that the acquisition of the licence is not by a fair and transparent process. There are truths on both sides. It is clear to me, however, that the licence has value and some consideration should be given to the BEE partners as their contribution to the deal.

The other aspect of contention has been the role of the BEE in management and management training for BEE participants. I have already stated that a typical pattern has been that the majority shareholder effectively operates the casino business through a separate company. It is not clear how these companies are constituted and who actually participates. The management company, presumably, has defined service level agreements with the casino licence holder for which appropriate remuneration is given. It appears, according to that scenario, that the company responsible for employing staff and therefore for abiding by the terms of the licence is not the licence operator but another company contracted to undertake the work as an agent of the licence operator.

A related matter has been the extent to which licence operations may provision for the training of black people and transfer skills. When this matter was raised, one of the operators complained that they were not in the business of grooming possible competitors. It was also stated that it was bad governance for shareholders-Board members to be involved in management issues. Both arguments miss the point. It is very important that BEE investors acquire an intimate understanding of the industry and meaningfully take ownership of it. Black people should no longer remain spectators or pushers of share certificates without acquiring the business acumen to be leaders in their chosen industries. It was conceded that black representation at executive management levels in the industry was lacking. It seems that the industry must be required to build into their strategic plans and as part of the licence agreement the obligation to advance in stages towards human capacity and skills development. I cannot proffer a more forceful and convincing argument that that put by Reg Rumney when he says

Rather than cosmetic changes, businesses need to look beyond prejudice to find a way to tap the skills of the now much bigger pool of talent available to them. If that means the focus shifts from equity transfer to training and coaching, so be it.
 
That, if I may suggest, ought to be the spirit that drives business in black economic empowerment deals. Sometimes it seems that the majority partners are quite content to occupy a dominant position and derive all the benefits from black empowerment without really advancing any except by harbouring dormant or sleeping partners, who do not ask awkward questions, or demand to be active participants in the industry. Neither should a situation be allowed which Rumney refers to of BEE simply becoming a pie-in the sky affair, “options to own a stake at some stage in the future.”
Broad-based black economic empowerment also needs to be interrogated. If the stake is too broad, there is a danger that individual interests will be too small for there to be a real risk. Besides, there may be problems with the realignment of interests in such a manner that the cohesion and ownership of the BEE may be difficult to maintain especially against majority partners only interested to advance their own self-interests. And yet, broad-based BEE must extend the reach of black participation in all aspects of the industry and beyond. The purpose is unashamedly to control the commanding heights of the economy and to deracialise the levers of economic power. ‘Broad-based’ economic empowerment remains an ideal to be pursued but empowerment cannot simply be derived from the collective but each and every individual black shareholder must control and own their share of the business, enough to ask questions and to hold management and the Board accountable.
Having undertaken a critique of black empowerment deals in the gambling industry, I now turn briefly from diagnosis to remedy. The key in my view lies with the licensing authorities, especially at provincial level. Provincial licensing authorities could be much more active in examining and advising on the agreements, train prospective shareholders and board members, monitor the movement of share capital in order to guard against the dilution of black economic empowerment components and monitor compliance with the terms of the licence agreement. To do that, the provincial licensing authorities need to be adequately resourced with skilled professionals and economic analysts in order to be meaningful custodians of BEE in the industry. 
The Report of the Audit Committee will be handed over to the Chairperson of the National Gambling Board next week. The Board will study it and, hopefully, share it with the industry, the provincial licensing auithorities and, hopefully, table it in parliament for further consideration by the Portfolio Committee. We trsut that there will be further movement to improve and advance black economic empowerment in the industry. In our view, there are steps that need to be taken as a matter of urgency by the national government and by the industry as a whole. Only then shall we dare to hope that black economic empowerment is for real.
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